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On January 4, 2011, President of the United

States, Barack Obama signed into law the Food
and Drug Administration Food Safety Moderni-
zation Act (FSMA)L. This Act has been hailed by
many proponents in the field of public health in
the United States as a long awaited critical
piece of legislation to ensure the protection of
food health and safety. It is described as
“historic”2 by the Food and Drug Administration
(FDA) due to its significant change in policy and
direction from the United States’ precursor
laws, in amending the 1938 Food Drug and
Cosmetic Act and the 1906 Pure Food Drug
Act3. The shift in policy and direction focuses on
a prevention-oriented, scientific approach to
food health and safety rather than treating with
problems and challenges as they arise4.

The FSMA provides the FDA with a legislative
mandate and tools for prevention, import over-
sight, safety and accountability, inspections
and ensuring compliance, as well as enhanced
partnerships with importers. The legislation has
been passed, however there are regulations
and standards that will need to be reviewed
and developed>. It has until 2015 for all as-
pects to take effects.

What does it do?

The FDA currently regulates the production of
eighty per cent (80%) of all food products ex-
cept meat, poultry and processed eggs, which
fall under the jurisdiction of the United States
Department of Agriculture (USDA)”. The new
legislation addresses only FDA oversight and
regulations because some products strictly sub-
ject to USDA rule-making already follow Hazard
and Critical Control Points (HACCP) and other
more rigorous standards8. The FSMA exempts
some products which are already compliant
with HACCP and other standards®.

The FSMA is said to target the safety of fresh
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The Minister of Industry Investment and Commerce, Dr.
the Hon. Christopher Tufton speaking at the Jamaica
Promotions Corporation’s Interactive Exporter Forum at
the Terra Nova Hotel on October 25, 2011.

and minimally processed fruits and vegetables
as a result of recent health outbreaks in the
United States. According to the Centers for
Disease Control and Prevention (CDC), recent
data shows that each year, an average of one
in every six persons in the United States or
about 48 million people, get sick, 128,000 are
hospitalized and 3,000 die from foodborne
diseases19. The CDC identified known patho-
gens which are the cause of these illnesses:

- About 90 percent of the estimated diseases
were due to seven pathogens noted below:

Salmonella was the leading cause, responsi-
ble for about 28 percent of deaths and 35
percent of hospitalizations; Norovirus, caused
nearly 60 percent of estimated ilinesses, but a
much smaller proportion of severe illnesses;
and others are caused by Campylobacter,
Toxoplasma, E-coli 0157, Listeria and Clostrid-
ium Perfringensi1,

Against this background of increasing out-
breaks and domestic costs of treating with
foodborne diseases, the US indicated the
need for more contemporary legislation with a

(Continued on page 14)
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Since 2005, when the first issue of TRADE GATEWAY was pub-

lished, the newsletter has been well received by many with an
interest in trade and trade remedies across the globe. The
publication features informative articles from International
Trade experts including experienced Staff of the Anti-dumping
and Subsidies Commission (the Commission). This is the first
issue being published since April 2009. Publication of this
uniquely packaged, informative source for Trade Remedies
and Trade information with its emphasis on trade remedies
and matters of interest to Jamaica’s trade stakeholders, went
through an almost three-year hiatus as a result of the need for
the very small complement of technical staff to concentrate its
efforts on other priorities. Two investigations were concluded
by the Commission over the period, Case No. AD-01-2009,
Cement from the United States of America and Case No. AD-
01-2010, Cement from the Dominican Republic, both of which
were closed with negative final determinations in 2010.

This eclectic edition of TRADE GATEWAY, Volume 6 Issue 1 fea-
tures an article contributed by European Union guru on anti-
dumping, subsidies and safeguard, Professor Edwin Vermulst,
principal in the independent law firm VVGB Advocaten in Brus-
sels, Belgium. The article entitled, “WTO Appellate Body Re-
port in EC-Fasteners: A Winner for China but How Will the EU
Implement?” was co-writtten with VVGB Associate, Ms. Juhi
Sud. Washington, D.C. based Attorney-at-Law and Interna-
tional Trade Law expert, Ms. Andrea M. Ewart wrote,
“Negotiating Mutual Recognition of Professional Qualifications
with the EU” which explores this important issue of services
trade that must be tackled by CARIFORUM and the European
Union to implement aspects of the Economic Partnership
Agreement (EPA).

Included also are the message of the Minister of Foreign Af-
fairs and Foreign Trade delivered at the recent launch of Ja-
maica’s National Aid For Trade Strategy and another article
exploring, “Aid for Trade - The Caribbean and Jamaican Con-
text” written by Mr. Donald Simpson and Mrs. Rochelle Whyte,
who was the economist on the technical team of the Commis-
sion during the year 2009. The “USA FDA Food Safety Mod-
ernization Act: Implications for Jamaica Exports to the USA” is
written by the Commission’s Senior Legal Counsel, Mrs. Tara
Marie Evans-Rose. We have included our regular feature arti-
cles, “Let’'s Get Technical” which explains the Commission’s
investigation process and procedure; CARICOM Corner; Trade
Talk for Dummies on material injury; and WTO News In Brief,
all written by the Commission’s Staff. We also encourage you
to try your hand at our puzzle, the Trade Terminology Search.

Following the assumption of the Ministry of Industry Invest-
ment and Commerce portfolio by Honourable Dr. Christopher
Tufton (from Honourable Karl Samuda), the Agency welcomed
in September 2010, a new Board of Commissioners, Mr. Wen-
tworth Charles, Chairman, Dr. Velma Brown-Hamilton, Mr. Errol
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Lewin, Ms. Hyacinth Lightbourne, and Ms. Sandra Shirley.
Prior to that under Minister Karl Samuda and the chairman-
ship of Dr. Derrick McKoy, the Board included Commissioners
Brown-Hamilton, Leslie Campbell, Hyacinth Lightbourne and
Sandra Shirley.

Staff changes during the period of hiatus included most nota-
bly Senior Economist, Ms. Keisha-Ann Thompson, who ably
served many years with the Commission until earlier this
year. General Manager of two years, Ms. Kibret Beckford and
administrative support staff members, Ms. Pamela Morgan
and Ms Safa Gregory also moved on after years of service to
the Commission, to pursue new goals and opportunities.

We use this opportunity to introduce the Commission’s new
General Manager, Mr. Ainsworth Carroll and support staff
member, Mrs. Audrey Scott-Stewart, each of whom have
made contributions on key administrative matters which
have supported the accomplishment of this publication.

The Staff of the Commission hopes that this publication will
prove informative and valuable. We welcome your feedback.

We take this opportunity fo wish everyone a
Merry Christmas and a sate and prosperous New Year.

Sincerely,

Tara Marie Evans-Rose,

Senior Legal Counsel

The Anti-dumping and Subsidies Commission
Coordinator, Editor of this Issue
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The Economic Partnership Agree-

ment concluded in 2008 between
the CARIFORUM countries and the
European Union (EU) recognizes that
the highly-skilled professional ser-
vice providers within the Caribbean
are particularly well-placed to access
the EU services markets. For the
Caribbean, and particularly for the
CARICOM member states, the ser-
vices sector is the largest income-
earner and employment-generator,
while the European Union is the
world’s largest importer of services.
Furthermore, the English/French/
Dutch/Spanish-speaking Caribbean
shares language, cultural, and his-
torical ties with Europe that make
them strong partners.

The CARIFORUM-EC Economic Part-
nership Agreement (EPA) was negoti-
ated between the EU, on the one
hand, and the Caribbean Forum of
African-Caribbean-Pacific (ACP) coun-
tries on the other, to replace the
preferential Cotonou trading ar-
rangements. The Caribbean Forum,
or CARIFORUM, comprises CARICOM
member states and the Dominican
Republic.

The EPA and Professional Mobility

Title Il of the CARIFORUM-EC EPA
addresses Trade in Services, Invest-
ment and E-Commerce. It contains
market access commitments for the
entry of CARIFORUM professionals
and other service providers into the
EU markets, and vice versa. The
categories to be allowed entry into
the EU include: individuals for tem-
porary stays as independent profes-
sionals, contractual service suppliers
based on an existing contract to sup-
ply services in the country, key per-
sonnel for a company, sellers of
business services, and short-term
visitors. The permitted length of stay
is specific to the individual catego-

ries and professions. The EPA does not
waive any immigration and visa require-
ments that are in place within a given
country.

The mobility of CARIFORUM profession-
als can, however be restricted by the
absence of the proper mechanisms for
ensuring that their existing professional
qualifications are recognized within the
EU member states. Article 85 of the EPA
allows the Signatory Countries to retain
the right to require that professionals
seeking to practice within their borders
possess the necessary qualifications
and/or professional experience that are
required of their own nationals. Article
85 goes on to recommend that the pro-
fessionals in the CARIFORUM and the EU
negotiate agreements to facilitate the
mobility of their professional qualifica-
tions. Such agreements are termed mu-
tual recognition agreements (MRAs).

The process of negotiating an MRA re-
quires that the professionals reach
agreement on the extent to which the
academic credentials and work experi-
ence earned in one country equates to
those required by the other country. Mu-
tual recognition of professional qualifica-
tions allows the qualifications held by a
professional to be recognized in the
country in which he or she is seeking to
practice, removing the necessity for re-
qualification. Without an effective
mechanism for mutual recognition of
professional qualifications, the EPA com-
mitments for the movement of service
professionals will be difficult to realize.

What are the issues that will have to be
addressed or considered? These are
both internal and external to the region.

Internal Requirements and Issues

A starting requirement is the existence
of an organized professional body that
can fully participate in and support the
MRA negotiating process. In fact, Article
85(2) of the EPA implies that the process
should be led by professional bodies. It

recommends that the Parties to the EPA
“encourage the relevant professional bod-
ies . . . to jointly develop and provide rec-
ommendations on mutual recognition” to
address each others’ criteria for authoriz-
ing the operation of that professional in its
territory. It is also expected that a profes-
sion will have in place an effective code of
professional conduct and a system for
enforcing it.

National and/or regional accreditation
bodies for the relevant profession also
have an integral role to play. One ele-
ment that will be considered critical to the
success of the MRA negotiation is the
existence of a credible accreditation sys-
tem for evaluating the relevant pro-
grammes at which the professionals re-
ceive their academic credentials. It may
also be possible to use the MRA negotia-
tions to arrive at agreement on the stan-
dards to be used to assess and accredit
the relevant academic programmes. Con-
sequently, the process is requires by the
existence of experienced accreditation
bodies which can demonstrate their ability
to assess and accredit academic pro-
grammes as having met specified stan-
dards.

An effective regulatory framework for en-
suring that only qualified professionals
are allowed to practice is a third key com-
ponent. This framework includes: (i) li-
censing requirements, which may or may
not be statutorily-mandated; (i) and a
mechanism for finding and sanctioning
violators of these requirements. The point
is to be able to ensure that only those
persons who meet a prescribed set of
standards, including academic and train-
ing qualifications and adherence to a pro-
fessional code of conduct, are able to
practice that profession.

External Requirements and Issues

Identification of a negotiating partner(s)
within the EU is key. This means identify-
ing the relevant professional association

or associations within the EU which play
(Continued on page 8)
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Deputy Prime  Minister

and Minister of Foreign Af-
fairs and Foreign Trade, the
Honourable Dr. Kenneth
Baugh, addressed those
gathered, which included,
other Government Minis-
ters, Members of the Diplo-
matic Corps, Representa-
tives of Development Part-
ners, of CARICOM, and
Stakeholders from Private
and Public Sectors and Civil
Society. He indicated pleas-
ure at being able to wel-
come everyone to the
launch of “Jamaica’s Na-
tional Aid for Trade Strat-
egy: Partnership Towards
Economic Growth and De-
velopment.” He particularly
thanked partners on the
project, the Inter-American
Development Bank and the
United Kingdom’s Depart-
ment for International De-
velopment, for their support
in the formulation of the
Strategy and singled out for
special mention Ms. HKrista
Lucenti and Ms. Valerie
LaCarte, both from the IDB
office in Washington D.C.
and Ms. Franzia Edwards,
Consultant

The Minister recognized
during his talk, representa-
tives from the Caribbean
Community (CARICOM) Se-
cretariat who were present
and noted that there would
be a presentation on work
on Aid for Trade at the Re-
gional level, which was also
proceeding with the support
of the IDB and DFID. He
commended the initiative by
DFID in Aid for Trade (AFT)
in the Caribbean, with the

introduction of the CARTFund
from which Jamaica has
funded projects.

Minister Baugh noted that
the project to revise the exist-
ing trade policy started as a
part of Jamaica’s Trade Pol-
icy Review at the World Trade
Organization (WTO) which
took place in January 2011.
He noted that Aid for Trade is
an initiative of the WTO to
assist developing countries,
particularly the least devel-
oped and most vulnerable to
build their trade capacity.
The speech given by Minister
Baugh to launch the Strategy
is substantially reproduced
below, with little editing for
length only. Thanks to Minis-
ter Baugh and the Ministry of
Foreign Affairs and Foreign
Trade staff for affording the
Commission’s staff the op-
portunity to reproduce the
speech in this issue of TG.

“Assessments of the data
show that the Caribbean
benefits least from Aid for
Trade. Therefore, when the
IDB proffered the idea of
partnering with Jamaica to
include more substantive
information on our trade ca-
pacity needs, we responded
positively. Out of this came
the National Aid for Trade
Strategy.  Formulating the
Strategy was a collaborative
effort involving our consulta-
tion and coordination mecha-
nism, the Jamaica Trade Ad-
justment Team (JTAT), the
membership of which in-
cludes representatives from
the Public and Private Sec-
tors and Civil Society. Consul-
tations also included our De-
velopment Partners and
Cabinet Ministers through a

Source: www.wto.org

meeting of the Cabinet
Committee on International
Relations and Trade. Sup-
port for this project has
been at the highest level of
Government.

Our private sector has
been fully supportive of
this effort as demonstrated
by their participation in this
event. Aid for Trade is
about development to en-
able the private sector to
take advantage of market
access opportunities. We
welcome their interest and
involvement.

The National Aid for Trade
Strategy was built on a pre-
existing review of trade
related technical assis-
tance and seeks to identify
the gaps in trade capacity
needs. This is a clear indi-
cation that Jamaica has
been receiving  trade-
related development assis-
tance through the years
from the European Union,
the USAID, CIDA and other
development partners.
This assistance has been
both at the national and
regional levels. However,

in 2005, the WTO Mem-

bers recognized that to
implement the Uruguay
Round Agreements and
agreements that might
result from the Doha De-
velopment Round Negotia-
tions, developing countries
needed more support.
Many developing countries,
including those in CARI-
COM, found it necessary to
totally reform their trade
regime to put in place new
legislation, build new insti-
tutions, upgrade institu-
tions and implement proce-
dures to meet international
standards.

The entire trading environ-
ment has changed and to
compete in the global mar-
ket place, Jamaica and
CARICOM countries must
continue to adjust. This is
not a simple or easy under-
taking. Small developing
countries, such as Ja-
maica, must trade in order
to achieve sustainable eco-
nomic growth - it is not a
choice for us, it is a neces-
sity. Thus, we view Aid for

(Continued on page 8)
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In the recently issued report in the case EC-Fasteners?,

the World Trade Organisation (WTO) Appellate Body [AB]
would appear to have closed the door to the European Un-
ion’s [EU] ‘one country-one duty rule’2 applied to exporters
from what the EU terms non-market economy [NME] coun-
tries such as China and Vietnam, whereby the EU grants
individual dumping margins and duties to NME exporters
only if they qualify for what is called market economy treat-
ment [MET] or individual treatment [IT].

Since the year 2002, Article 9(5) of the EU’s AD legislation
has harbored a provision whereby NME exporters who fail
to obtain MET, i.e. for whom normal value is based on ana-
logue market economy costs or prices, are subject to the
country-wide duty unless they comply with the five stipu-
lated IT criteria# to obtain an individual duty. In other
words, non-MET exporters will obtain an individual duty
based on their dumping margin determined by using their
own export prices and the analogue country normal value,
only if they satisfy the IT criteria.

China challenged Article 9(5) as being inconsistent with
Articles 6.10, 9.2, 9.3 and 9.4 of the WTO Anti-dumping
Agreement [ADA] and Articles I:1 and X:3(a) of the GATT
1994. The Panel found Article 9(5) to be inconsistent,
among others, with Articles 6.10 and 9.2 ADA. On appeal
by the EU, the AB upheld the violation of these articles.

At the outset the AB clarified that individual duties presup-
pose individual margins and country-wide duties presup-
pose country-wide dumping margins, thereby reaffirming
the Panel's assessment that Article 9(5) concerns the im-
position of duties and calculation of dumping margins,
even though it refers only to duties.

Regarding Article 6.10, the AB considered that this provi-
sion imposes an obligation to determine individual dump-
ing margins for each known producer or exporter but at the
same time is subject to certain exceptions under the ADA
with sampling not being the only one. That being said, the
AB noted that no provision in the covered agreements per-
mits departure from the obligation to determine individual
dumping margins only with respect to NME imports. It dis-
agreed with the EU seeking refuge in Section 15 of China’s
Accession protocol as the legal basis for justifying an ex-
ception to the individual dumping margin calculation obli-
gation and considered that Section 15 authorizes differen-
tial treatment only for the determination of the normal
value aspect of price comparability and notably not the

only for the determination of the normal value aspect of price
comparability and notably not the export price.

As regards Article 9.2, the AB held that the first and second
sentences of this article require the specification of individ-
ual duties and naming of suppliers, while the third sentence
allows the naming of the supplying country when it is imprac-
ticable to name individual suppliers. The EU argued that
Article 9(5) provides for the imposition of country-wide duties
when individual duties cannot be imposed for reasons of
ineffectiveness in countering dumping. In the EU’s view,
imposing individual duties when exporters are related to the
State may result in circumvention of higher duties, and there-
fore Article 9(5) fell within the exception of the third sentence
of Article 9.2. Distinguishing infectiveness from impractica-
bility, the AB dismissed the EU’s contention.

Concerning the practical function of the IT test, the EU
claimed that it aims to identify the real source of price dis-
crimination thereby determining if the State and those ex-
porters that do not act independently from the State should
be treated as a single exporter subject to a single dumping
margin and duty. The AB in rejecting the EU’s contention
established three cardinal points.

First, Articles 6.10 and 9.2 ADA do not preclude the estab-
lishment of a single dumping margin and duty for several
exporters subject to the demonstration that they constitute a
single entity. This may be gleaned from among others, the
corporate and structural links or the material influence of the
State on output and/or pricing behavior of exporters. In the
AB’s view, the EU IT criteria applying cumulatively did not
investigate such links or control, i.e. the existence of a single
exporter, as only two criteria seemed to relate to structural
relationships or control and therefore might be relevant to
the enquiry, while the remaining three related to broader
market distortions.

Second, the State and the NME exporters cannot be pre-
sumed to form a single entity and the burden of proof is on
the investigating authority to establish such singularity based
on evidence submitted or gathered during the investigation.

Third, as regards such a single exporter, only a dumping
margin and duty based on the weighted average export
prices of all of all exporters forming part of the single entity -
not the country-wide margin and duty which equally apply to
non-cooperating exporters -- would be consistent with Articles
6.10 and 9.2.

(Continued on page 9)
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JAMAICA HOSTS CARICOM WORK ON DUMPING

AND SUBSIDIES

On May 9-12, 2011, Jamaica,

under the auspices of the Ministry
of Industry, Investment and Com-
merce was host to government
trade officials and trade experts
from trade ministries, administra-
tive agencies and Customs depart-
ments within the CARICOM region
for a three-day meeting and train-
ing seminar at the Jamaica Pega-
sus Hotel in Kingston. The meet-
ing and workshop was held to vali-
date a Project undertaken by CARI-
COM Secretariat to build capability
in the region in antidumping and
subsidies (countervail). Funding
for the project was provided by the
the European Union from the Ninth
European  Development Fund
(EDF).

Honourable Karl Samuda, then
Minister of Industry Investment
and Commerce delivered an inspir-
ing opening address. He called for
CARICOM  member countries,
though independent and having
different strengths, to formulate a
coordinated and harmonised ap-
proach to the vexed issue of
dumped and subsided imports.
Mr Samuda expressed the view
that it was important that CARI-
COM states draw on each others’
strengths to overcome challenges
and formulate legislation to pro-
tect individual member countries
and industries. He noted that the
Jamaican Government has worked
diligently against the challenges
posed to its manufacturers by
dumping.

Mr. Samuda emphasised that a
collaborative approach should be
taken towards legislative action
that will enhance the region’s posi-
tion in trade and development. He
indicated that “We must be cogni-
zant of the fact that dumping is

*Audrey Scott-Stewart

here with us and is likely to be here with
us for a very, very long time. We must
therefore safeguard the interests of our
member states to ensure that the extent
of the dumping does not create any kind
of injury to especially fledging industries
that are seeking to be established within
our respective countries.”

Programme Manager with the CARICOM
single Market and Economy (CSME) Unit,
Ivor Carryl spoke after the Minister and
noted that although Chapter 25 of the
Revised Treaty of Chaguaramas, which is
the instrument of CARCIOM, deals with
dumping and subsidisation, the now con-
cluded European Union (EU) - CARIFORUM
Economic Partnership Agreement (EPA)
has a chapter and a number of bilateral
agreements to which CARICOM is a party,
contain trade remedies provisions, the
mechanisms and laws are still a work in
progress in CARICOM economies.

Jamaica’s Anti-dumping and Subsidies
Technical Staff were then invited to oc-
cupy the Chair for the duration of the
meeting and this role was shared by An-
drea Marie Brown, Executive Director and
Ainsworth Carroll, General Manager of the
Commission. Jamaica, represented mostly
by Senior Legal Counsel to the Commis-
sion, Tara Marie Evans-Rose participated
enthusiastically, often helping to clarify
the nuances in the discussions through-
out the three days about the appropriate
mechanisms and legislative solutions for
trade remedy regimes for the Member
States and the region as a whole.

The recommendations from the meeting
would form a proposal or proposals for
discussion by the Ministerial of the Coun-
cil of Trade and Economic Development
(COTED) of CARICOM toward the decisions
about what kind of institutional capacity
should be entrenched in the CARICOM
system for trade remedy action by individ-
ual Member States and by the region as a
whole.

n an antidumping or

subsidy

(countervailing) duty investigation, an
investigating authority such as the
Anti-dumping and Subsidies Commis-
sion must look at whether the domes-
tic producer has suffered “material”
injury. The term “material” is not de-
fined in the WTO Antidumping or Sub-
sidies Agreement, but it should be
understood that injury to an industry
which is the basis for a duty is not
insignificant.

Article 3.1 of the Antidumping Agree-
ment (ADA) and Section 12 of the
Customs Duties (Dumping and Subsi-
dies)(Determination of Fair Market
Price, Material Injury and Margin of
dumping) Regulations 2000 require
the Commission, in assessing injury,
to examine 15 factors in the following
categories: the volume of dumped
imports; the effect of the dumped
imports in the Jamaican market; and
the resulting impact on Jamaican pro-
ducers. The volume of the dumped
imports are examined to see whether
there has been a significant increase
in volume, either in absolute quantity
or relative to production or consump-
tion in Jamaica. The impact on prices
is assessed by the Commission look-
ing at the trends in prices of the Ja-
maican like product to see whether
there has been price undercutting;
price suppression or price depression.

The Commission looks generally at
the condition of the industry; at fac-
tors such as actual or potential de-
cline in sales, profits, output, market
share, productivity, return on invest-
ments, or utilization of capacity; and
actual and likelihood or actual nega-
tive effects on cash flow, inventories,
employment, wages, growth, ability to
raise capital or investments.

Sources: www.wto.org, www.jadsc.gov.jm
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Dumping occurs where a foreign

company exports a product to Jamaica
at a price lower than the price it nor-
mally charges on its domestic market.
The activity of dumping is not strictly
prohibited under international trade
agreements. However, when dumping
causes material injury to the Jamaican
industry which produces like goods,
the Custom Duties (Dumping and Sub-
sidies Act (the Act) allows for remedial
action to be taken. For example, there
is a Jamaican distributor that imports
televisions from a foreign producer in
China and there is a Jamaican com-
pany that manufactures televisions
that closely resemble the Chinese tele-
visions. The Chinese televisions are
being sold at low prices in the Jamai-
can stores and as a consequence the
Jamaican company is experiencing a
loss in sales, revenue and market
share, since the customers are buying
the cheaper Chinese televisions. The
Jamaican company does some re-
search and finds out that the Chinese
company is selling the televisions to
the distributor at a price lower than
they are sold on the market in China.

What steps should the Jamaican
company and/or industry take?

The Jamaican company turns to the
Anti-dumping and Subsidies Commis-
sion for help asking for the imposition
of antidumping duties. Antidumping
duties are applied on imported goods
in addition to regular customs duties.

The Commission provides producers

with information and application pack-

ages that guide them on how to file a

complaint. The Jamaican producers

must ensure that a complaint is prop-

erly documented i.e. it must include

the following information:

¢ A description of the dumped im-
ported goods;

¢ The country of export and pro-
ducer, if different , if known

¢ The Name and Address of the Im-
porter or distributor;

¢ A description of the like domestic
goods, i.e. the Jamaican goods

¢ A description of the affected Jamai-
can industry, i.e. the names of the
Jamaican company (ies)

¢ The Normal Value and Export Price(s)
and show that the goods have been
dumped;

¢ The material injury that the industry
has suffered, or is likely to suffer;

¢ How the dumped goods have caused,
are causing or are likely to cause the
material injury; and

¢ Any other information the company
deems relevant to the Commission’s
ability to make a determination.

The complaint must contain in reasonable
detail, the facts which form the basis for
the allegations of dumping and that the
dumping has caused, is causing or is
likely to cause future material injury to the
domestic industry. Financial and other
record evidence are required in addition
to statements about the facts. The Com-
mission must be satisfied that the com-
plaint is made by or on behalf of the do-
mestic industry as a whole. It may be
made by one or more manufacturers or by
a representative on behalf of the affected
Jamaican industry. This requires that sup-
port is expressly stated by (1) the collec-
tive output of the domestic producers sup-
porting the complaint represents more
than 50% of the output by producers ex-
pressing support or opposition to the com-
plaint; and (2) the domestic producers
expressly supporting the complaint ac-
count for more than twenty-five per cent
of total production of like goods produced
by the domestic industry.

The Investigation

An investigation involves the critical
evaluation of the evidence provided in the
complaint. It requires the extensive gath-
ering and analysis of industry and trade
data to establish whether dumping is
causing injury to the local industry. All
investigations must be conducted in a
WTO compliant manner, following the pro-
cedural and substantive requirements set
out in the Anti-dumping Agreement.

An investigation is carried out in three
stages: Initiation, Preliminary Determina-
tion and Final Determination. Investiga-

&

180 days but —
may run up to

225 days if extensions are taken. The
Act imposes these time limits on in-
vestigations whereas the WTO Anti-
dumping Agreement permits a longer
period of up to one year, and in spe-
cial circumstances 18 months. Ja-
maica is one of only two WTO mem-
ber countries that conduct investiga-
tions within such short time frames.

tions may last for

The Board consists of five Commis-
sioners whose duty it is to make the
decisions in any investigation. They
also determine the duties that should
be imposed against imports of the
dumped product. The investigative
process is supported by the Commis-
sion’s technical staff who compiles
and analyses the evidence and sub-
mits the information to the Board of
Commissioners. On receiving the fil-
ing from the domestic industry, the
Commission reviews the information
contained in it and conducts inde-
pendent research to verify or check
the allegations of the parties. The Act
requires the Commission to review
the complaint within forty-five (45)
days from the date of receipt. If the
Commission is satisfied that the com-
plaint is properly documented; that
there is evidence that the goods have
been or are being dumped; and the
evidence discloses a reasonable indi-
cation that the dumping has caused,
is causing or is likely to cause mate-
rial injury, the Commission initiates or
formally commences an investigation.
The Minister of Industry, Investment
and Commerce, complainant, ex-
porter, importer and the public are
notified and a Statement of Reasons
provided which sets out the reasons
for initiation. The Notice of Initiation is
published in a local newspaper and
the Jamaica Gazette. Where there is
insufficient information and evidence
to initiate an investigation, the Com-
mission may request additional infor-
mation from the domestic industry
(Continued on page 9)
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(Continued from page 3) Negotiating Mutual Recognition with the EU...)

the role of gatekeeper for that profession. There may be
an EU-wide association. Otherwise, one such association
will have to be identified for each EU country of potential
issue to the CARIFORUM professional sector.

An examination of how the issue of mobility for the given
profession is handled at the international level can provide
guidance to the process. Within some professions there
are international agreements that address the mobility of
professional qualifications among the signatory countries.
Where a profession has decided to, or is exploring the is-
sue of mobility of credentials, it will be extremely helpful to
determine whether such a regime exists and, if it does, who
are the signatories or subscribers? A workable framework
may already exist or can be developed on the basis of this
type of arrangement. Alternatively, an agreement at the
regional level may provide a model or guide to the process.

The EU’s own regime for intra-regional mobility of the spe-
cific profession must also be assessed. Generally speak-
ing, using EU-wide guidelines provided for that purpose,
each EU Member State determines the professional qualifi-
cations that are required for practice by a given profession
within its borders (receiving country) and against which it
reviews the qualifications of a professional from another
EU member state (sending country). If a significant gap is
found between the requirements of the receiving country
and those of the sending country, the receiving country
may require the nationals of the sending country to un-
dergo additional professional or practical experience, or an
examination. The EU is also developing the concept of a
European Higher Education Area which, by 2012, is sched-
uled to re-focus the entire system on the development of
learning outcomes spanning all levels of the educational
system (e.g. from a carpenter to an engineer).

Finally, the professionals need to be prepared to take
steps to address the mobility of the profession within the
CARIFORUM region. Despite the CARICOM Single Market &
Economy (CSME) commitment to freedom of movement, its
regime to address mobility of professional qualifications
has not as yet been established. The addition of the Do-
minican Republic also needs to be addressed. Otherwise,
it could be deemed hypocritical for CARIFORUM profession-
als to request from the EU recognition that they withhold
from each other.

Despite the challenges, the successful negotiation of an
MRA between a specified professional grouping of CARIFO-
RUM and EU holds significant promise for the CARIFORUM
professional.

Once an MRA is negotiated, a CARIFORUM professional
could become eligible to work, partner on short-term con-
tracts, join bidding consortia, and partner with firms across
the 27 EU member states. o

*Andrea M. Ewart, Esq. is a United States based trade attorney with
over ten years professional experience that includes the practice of
trade law; legislation/policy development; and research, writing, teach-
ing, and publishing. Email: aewart@developtradelaw.com
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(Continued from page 4)...Statement by Minister Launch of Aid For Trade Strategy)

Trade as an important initiative to enhance our export capacity
and improve our competitiveness.

While the focus has been on financing from International Devel-
opment Partners, we have also invited some of our local finan-
cial institutions to this event. Aid for Trade is an initiative which
could be explored at the local level in which our financial insti-
tutions as well as representatives of the private sector can con-
sider some of the projects identified in the Strategy as invest-
ment opportunities. Can there be an enhanced partnership
between the producers and the financial institutions? Can lar-
ger companies in Jamaica work with communities to encourage
productive enterprise? We want the private sector to be en-
gaged in more projects which will stimulate production and ex-
pansion of exports. Private sector companies worldwide are
getting actively involved in Aid for Trade. Can we explore and
be guided by their best practices?

In July, with the National Aid for Trade Strategy at a very ad-
vanced stage, a brochure was prepared by the IDB. We were
able to introduce our National Aid for Trade Strategy at the WTO
Third Global Review of Aid for Trade held in Geneva, from 18-19
July 2011. Bilateral meetings were also held with several of
our development partners, who are represented here today.
The CARCIOM Secretariat was also able to speak to the work
being done at the regional level.

At this Review, the role of Development Banks in Aid for Trade
was highlighted, as well as the important role now being played
by development partners from the South such as the Peoples
Republic of China, Chile, India and others. South-South Coop-
eration has been encouraged for many years in UNCTAD and in
the Commonwealth. It is now becoming increasingly important.
We can all participate whether it is in providing training, sharing
experiences or in funding projects. | must also state that the
WTO Director General, Pascal Lamy, the Deputy Director Gen-
eral, Valentine Rugwabiza, and the staff of the WTO’s Develop-
ment Division have been very encouraging in this Aid for Trade
effort.

We now have a Strategy document which we are formally un-
veiling this morning. A lot of work has gone into its preparation.
In the action matrix, we have identified projects, some of which

are already being funded. However, there is a lot more which is
required. | urge our International Development Partners and
our local private sector and financial institutions to carefully
examine the document and particularly the action matrix. The
implementation of the Strategy is now our challenge given the
current economic climate. We would be unrealistic, if we did
not acknowledge that in the international community, this is a
difficult period for everyone. At the national level, our fiscal
space is limited given our very high debt. Nevertheless, to suc-
ceed we must cooperate at every level to find creative ways of
strengthening our trade regime, and to bring our institutions,
processes and procedures to international standards. An area
of particular importance is food safety. Cabinet has recently
approved the National Food Safety Policy.

The US Food Safety Modernization Act makes its implementa-

tion even more urgent. Again, | reiterate that trading for
(Continued on page 10)
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(Continued from page 5, WTO Appellate Body Report in EC-Fasteners...)

of all exporters forming part of the single entity -- not the coun-
try-wide margin and duty which equally apply to non-
cooperating exporters - would be consistent with Articles 6.10
and 9.2. At first blush, the AB ruling seems to be a big blow for
the EU, one of the top three users of the AD instrument5, par-
ticularly because China is the top target of the EU’s AD investi-
gations®. But there is more than what meets the eye. While
permitting the application of a single duty for exporters and the
State under certain conditions, the AB appears to have given
the EU leeway to consider other factors and positive evidence
beyond corporate/commercial relationships, such as instruc-
tion and control of pricing and output, in deciding to apply a
single duty to exporters and the State.  Furthermore, though
the AB unequivocally imposed the burden of proof upon the EU
to establish the singularity of exporters and the State in order
to apply a single duty, there is no indication of the limit to the
EU’s discretion to “gather” evidence from exporters.

In the first AD investigation concerning China post the AB ruling,
the EU would appear to continue its practice of granting individ-
ual duty rates based on the satisfaction of the MET/IT criteria,
but a footnote in the notice of initiation of the investigation
states that even those exporters who consider that they may
not meet these criteria are invited to cooperate in light of the
AB ruling”. The EU further notes that gathering such informa-
tion does not prejudice whether and which consequences will
be attached to the AB ruling.

While it remains to be seen how the EU will officially implement
the AB report, the first indications do not seem to be promising.
On 18 August, 2011, the European Union reportedly informed
the DSB of its intention to implement the recommendations
and rulings of the DSB in a manner that respects its WTO obli-
gations and noted that it will need a reasonable period of time
to do so. The cases mentioned above however, unfortunately

suggest that the EU might simply make cosmetic changes
instead of rigorously amending its practice in this regard. If
so, future recourse by China to the WTO dispute settlement
procedures seems likely. a

Endnotes:

1. European Communities-Definitive Anti-Dumping Measures on
Certain Iron or Steel Fasteners from China, WT/DS397/AB/R.
3.-Vermulst, EU Anti-Dumping Law and Practice, pg. 307 (2010).
4.The five IT criteria are: (i) in case of wholly or partly foreign owned
firms or joint ventures, exporters are free to repatriate capital and
profits; (ii) export prices and quantities, conditions and terms of
sale are freely determined; (iii) majority of shares belong to private
persons; state officials appearing on the board of directors or hold-
ing key management positions shall either be in minority or it must
be demonstrated that the company is nonetheless sufficiently inde-
pendent from State interference; and (v) State interference is not
such as to permit circumvention of measures if individual exporters
are given different duty rates.

5. WTO Annual Report 2011, http:
booksp e/anrep e/anrepll e.pdf
6. EU statistics concerning use of trade defence instruments 2010,
http://trade.ec.europa.eu/doclib/doc/2010/january/
tradoc_145673.pdf.
7-http://eur-lex.europa.eu/LexUriServ/LexUriServ.do
uri=0J:C:2011:236:0018:0024:EN:PDF

www.wto.org/english/res e

* Edwin Vermulst has practiced international trade and EU law and
policy since 1985 and is a partner in the law firm VVGB Advo-
caten / Advocats. He has been involved in virtually all major EU
trade defence cases since that time and is generally considered to
be one of the world’s leading experts on anti-dumping, subsidies
and safeguards.

Email: edwin.vermulst@vvgb-law.com

* Juhi Sud is an associate at VVGB Advocaten / Avocats. Her prac-
tice focuses on EU and WTO trade law.
Email: juhi.sug@vvgb-law.com

(Continued from page 7)..Let’s Get Tech-
nical, Antidumping Investigation and
Procedure..

and the forty-five days would
run from the date the Com-
mission receives the required
additional information. The
Commission does not publi-
cise its receipt of a complaint
until it decides to open an
investigation.

On Initiation, the Commission
sends questionnaires to the
domestic industry, exporter,
importer and other interested
parties to the investigation.

analyses the responses and
all the record evidence and
conducts independent re-
search, which is integrated
into its assessment of the
case. The investigation must
be terminated if the Com-
mission considers that there
is insufficient evidence of
dumping, that the margin of
dumping is de minimis (or
less than 2% of the export
price) or that any injury
caused by the dumping is
negligible (Section 26 (1) of
the Act). If the conditions for

Responses to questionnaires
are received from the parties
along with other relevant
information which the parties
may submit. The Commission

termination do not exist, the
Commission makes a Pre-
liminary Determination (PD),
pursuant to Section 27 (1) of
the Act within 90 days from

of initiation. Some circum-
stances provided in Section
29 (1) of the Act (such as
the complexity of a matter)
allow for an extension of up
to 45days for PD. The Com-
mission provides parties with
a Notice of the Preliminary
Determination and a State-
ment of Reasons, which out-
lines the bases for the deter-
mination. Where an affirma-
tive Preliminary Determina-
tion has been made, the
Commission may decide that
provisional (or interim duties)
should be applied to the im-
ports for a maximum period
of four months. Provisional
duties are deemed applica-
ble where the Commission

finds them necessary to pre-
vent injury being caused to
the domestic industry during
the investigation.

After the Preliminary Determi-
nation, the Commission may
accept a price undertaking
from the exporter or the gov-
ernment of the country from
which the goods are exported.
A price undertaking must
specify that the exporter will
cease the dumping or in-
crease the price at which the
goods will be sold in order to
eliminate the margin of dump-

ing.

(Continued on page 10)
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(Continued from page 8) Statement by Minister
Launch of Jamaica’s National Aid For Trade...)

Jamaica is not an option, It is an
essential requirement of economic
growth. Our private sector cannot
only rely on the domestic market,
they must export to be viable and to
grow their businesses and create
employment.

| want to make a point about gender
- women may not out-number men
in our proceedings this morning,
but, in Jamaica, it is clear, that
women are a force in the society.
They are a strong and rising group in
business and in trade. Most small
businesses opened in Jamaica to-
day are owned and operated by
women. We have to ensure that
they are beneficiaries of Aid for
Trade.

We are currently undertaking a pro-
ject for the revision of our national
trade policy. An objective of this is
to ensure that trade is recognized
and acknowledged as a national
development priority and that it is
mainstreamed or integrated into the
National Development Plan - Vision
2030—Jamaica. The revised policy
also must contribute to bringing

about coherence and coordination with
all our various strategies, such as the
National Export Strategy, the Growth
Inducement Strategy and, of course,
our National Aid for Trade Strategy.
The involvement of the private sector
in this project is also critical and, | am
pleased to say, that as with this Aid for
Trade Strategy, they are involved.

We are looking forward to implementa-
tion of the Strategy. | am hoping that
at the Fourth WTO Global Review of Aid
for Trade, Jamaica will be in a position
to report that the implementation of
the Strategy has had successful out-
comes through the partnership be-
tween the private sector, the public
sector and the International Develop-
ment Partners whether they are lo-
cated in the North or the South.

It will be challenging, but, in partner-
ship, we can achieve good results.

Thank you.”

After the Minister spoke, the National
Strategy document was presented and
discussed by the Consultant on the
project, Ms. Franzia Edwards. Some
copies were also made available.n
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(Continued from page 9) Let’s Get Technical
Antidumping Investigation and Procedure..

If an undertaking is accepted the
collection of duties ordered at the
Preliminary Determination stage
will be suspended (Section 32 of
the Act). If no undertaking is given
the investigation continues and the
Commission may send out supple-
mental questionnaires and receive
responses and any other informa-
tion, including submissions and
arguments on the Statement of
Reasons for the Preliminary Deter-
mination and rebuttals to other
parties’ arguments. The Commis-
sion analyses the information be-
fore it and makes a Final Determi-
nation (FD) within 90 days of the
Preliminary Determination. The
Commission publishes a Notice of
the FD and provides parties with a
Statement of Reasons for the Final
Determination. The Final Determi-
nation may be either affirmative,
with definitive duties being levied

on imports of the dumped product, or
it may be negative.

Final anti-dumping duties may be in
effect for a period of up to five-years,
subject to review. If the final determi-
nation is negative any duties collected
based on the PD must be refunded.
Under the Act, parties may apply to the
Supreme Court to review and set aside
the FD of the Commission if dissatis-
fied with the determination (Section 33
of the Act). The Court may set aside
the matter and send it back for the
Commission to make a new FD.

Obtaining More Information

If you are considering lodging an anti-
dumping complaint with the Commis-
sion, we advise that you first read the
Act and visit our website:
http://www.jadsc.gov.jm. The WTO
website at http://www.wto.org is also a
valuable source of information.
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BZRTY I NDUSTRYT I
EEXPORTPRI CEHFNU
NORMALVYAL UEGHOUVP
DECLARATI ONWQUETD
YPEOCMDREMETDI E SE
CVOVZUFUHDWEYUTHM
AGDLTTMOMPTFSRB I I
S CZ X1 AXUSPDCBV GN
CVCBMCRIJ L OI YI OAI
LMUMVRY I CAANGF TM
Al MPORTSFTTUGI I |
SVOLUMETFETFGI HCOS
S CUSTOMSY SJ HOMNKX
Il QUOTALUWETUBGNWE
FNMYSFJ CAUSATI ON
Il XJ CBJFADSVSNMTU
CNYULQJRTPMEI QEH
ACRIJRNEI Y LBI OSRY
TXEGOYWCUTZKVTLDEU
| ZWKPMROOMCUMT DI
OOAGREEMENTDRWT?Z
NSANOITANI MRETED
VFREI GHTMNCBPY SO
B UAPROFI TS BBWRATP
NQDTMEASURESMY XL
LTAXATI ONVXBLIJ NM
KWGSUBSI DI ZATI ON
FIND THE FOLLOWING WORDS:
AGREEMENT PROFITS
CARICOM QUOTA
CAUSATION REMEDIES
CLASSIFICATION SUBSIDISATION
CUMULATION TARIFF
CUSTOMS TAXATION
DECLARATION VOLUME
DE MINIMIS POLICY
DETERMINATION NORMAL VALUE
DUMPING MEASURES
DUTIES INVESTIGATION
EXPORT PRICE INJURY
FREIGHT INDUSTRY
IMPORTS

If you have remaining questions or con-
cerns, a member of the Technical Staff of
the Anti-dumping and Subsidies Commis-
sion is available to speak with you. You may
call us at 927-8665 or 978-1800 to sched-
ule an appointment to visit our offices.

Application and information packages are
available from the Commission’s offices, 18
Trafalgar Road, Second Floor, Kingston 10m

[P 0015060606060 0b]
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WTO IN BRIEF

The World Trade Organisation (WTO)

Doha Development Round was
marked by a core concern: that the
multilateral trading system should
benefit the developing countries,
which constitute over three-quarters
of WTO Members. In the Doha Decla-
ration, Members pledged to enable
developing countries to “secure a
share in the growth of world trade
commensurate with the needs of their
economic development” through two
key routes:

- Improving market access to North-
ern markets for developing countries,
by reducing import tariffs which pre-
vent increased prices and distort
competitiveness; and

- Phasing out domestic and export
subsidies, that enable the over-
production of goods at very low
prices, often leading to the dumping
of these goods at prices that are
cheaper than those of locally pro-
duced goods.

Rules were identified as an area for
continued negotiations in the Round.

Agriculture was also identified as a
strategic area for trade reform, as
well as non-agricultural market ac-
cess (NAMA), trade in services (GATS),
developing country issues (Special
and Differential Treatment); and Aid
for trade. In the intervening period,
countries have proved unwilling to
open up their agricultural markets
without the commitment from devel-
oping countries to lower barriers in
services and non-agricultural goods.
Rich countries also want to limit the
scope of Special and Differential
Treatment Measures (SDT) which
would soften the impact of tariff re-
ductions for developing countries. The
promise of Doha as a catalyst for de-
velopment has largely not been met.
The Round has suffered from missed
deadlines as a result of the failure of
Members to find consensus.

The Ministerial Conference of Minis-
ters responsible for Foreign Trade in
their respective WTO Member coun-
tries, is the highest decision-making
body of the WTO. The Eighth Ministe-
rial Conference is taking place from
December 15 - 17, 2011 in Geneva.

It was hoped that this Ministerial will be
able to bridge differences and find areas of
consensus that have thus far proved elu-
sive. Addresses from the Director-General
and the Chair of the General Council. In the
plenary session, Ministers will be able to
make statements based on a list of speak-
ers. There will be working sessions in
which Ministers will be able to interact and
participate in discussions under three
broad themes: “Importance of Multilateral
Trading System and the WTO,” “Trade and
Development” and “Doha Development
Agenda’. It is hoped that Ministers will also
make decisions on intellectual property,
electronic commerce, small economies and
least developed countries and other mat-
ters.

The enormous investment of many coun-
tries including Jamaica in this development
round, leaves many feeling that it is impor-
tant for the Doha Round to reach comple-
tion. Some note that leaders of the world
need to moderate political concerns and
seek to strengthen global trade to increase
the benefits which are experienced nation-
ally.o

Sources: http:

trade

www.wto.org; ec.europa.eu
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.Jamaica has been involved in the

World Trade Organization (WTO) nego-
tiations during the Doha Round led by
its able Permanent Representative
and Staff of the Mission in Geneva
and the Foreign Trade Department at
the Ministry of Foreign Affairs and
Foreign Trade in Kingston.

The Staff of the Anti-dumping and
Subsidies Commission have followed
the negotiations relating to the Anti-
dumping Agreement and have offered
proposals, some of which came to the
floor of the Rules Negotiation Commit-
tee. In the main, Jamaica’s proposals
on rules sought to remove ambiguity
in provisions, to reduce abuse and
detrimental inconsistency in practices
by some Members. Some sought to

introduce flexibility in the use of the
rules, such as longer implementation
periods, technical and financial assis-
tance and implementing the principle
of special and differential treatment
(S&DT) in the Agreement.

Jamaica’s experience was that though
there was interest in matters of spe-
cific concern to Jamaica and other
Small Vulnerable Economies, it was
difficult to get “traction” toward out-
comes favourable to our point of view.
Active opposition to reaching out-
comes that addressed separately the
needs of any additional category of
developing country Member. Any
S&DT which may have been negoti-
ated for Jamaica and its cohort would
advantage larger “emerging” econo-
mies. This appeared unacceptable to
influential Members. Also, the ex-

ports of many developing countries are the
target of trade remedy actions, thus reach-
ing consensus on issues proved challeng-
ing.

Although Jamaica has implemented the
Rules reasonably successfully over the
years since the launch of the Doha, from
the trade remedy perspective, Jamaica still
cares about implementation costs, training
and technical assistance, aid for trade and
capacity to follow and participate in the
negotiations to benefit Jamaica’s ability to
use the rules to the advantage of its indus-
tries.

[0 0060601506060
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Aid for Trade (AFT) launched in 2005,

was designed to help developing coun-
tries increase exports of goods and ser-
vices, integrate into the multilateral trad-
ing system and benefit from the process
of trade liberalization. This has become
increasingly important as the inability of
developing countries to unlock dyna-
mism within their economies has inhib-
ited both social and economic develop-
ment in the lives of their citizenry.

To unleash economic transformation
within these economies, the Aid-for-
Trade Initiative seeks to leverage devel-
opment assistance by funding, monitor-
ing and evaluating projects to help devel-
oping countries increase export volumes
and enhance the process of globalization
to become more inclusive. The growing
importance of AFT to the development
agenda of OECD countries has resulted
in increased inflows from donor coun-
tries and institutions even during the
world financial crisis.

The Third World Trade Organization Aid
for Trade Global Review (July 18-19,
2011) highlighted the international com-
munity response to the challenge of help-
ing developing counties overcome struc-
tural and capacity limitations that inhibit
their potential to maximize the benefits
of increased trade on economic develop-
ment. The Review provided clear evi-
dence of the positive outcome that could
be realized from initiatives resulting in
the prioritization of trade, by addressing
targeted bottlenecks that undermine the
ability of producers to connect to global
markets.

The Review highlighted a large number
of case stories from partner countries,
bilateral and multilateral donor agencies,
providers of South-South cooperation
and regional economic communities who
probed deeper into the policies, proc-
esses, and programmes on Aid for Trade.
A major objective of the Review was to
enhance the WTO and donor agencies’
ability to have a better understanding of
the policies and programmes that are
working; the key ingredients of success;
and lessons that governments and prac-

titioners can learn from these experi-
ences. The case stories provided details
of how Aid for Trade programmes and
projects have made a difference in
building human and institutional capaci-

ties, supporting the private sector,
meeting standards, remedying market
failures, facilitating trade and improving
infrastructure.

Of the over ten sessions conducted at
the review, two were of particular impor-
tance to the Caribbean: (1) Aid for Trade
in Latin America and the Caribbean:
Promoting regional Trade Integration for
Sustainable Growth; and (2) Aid for
Trade: South-South Coorporation.

Aid for Trade in Latin America and the
Caribbean: Promoting regional Trade
Integration for Sustainable Growth
During this session the main issues
discussed were:

¢ The relatively high inter regional
transportation cost

¢ The need to increase regional trade
by modifying hardware (e.g. Infra-
structure development) and soft-
ware (e.g. Regulations) issues

¢ Increased focus on Public Private
Partnership. However it was high-
lighted that there are obstacles for
the private sector in the form of
artificial barriers to export despite
the existence of over 70 bilateral
agreements regionally

¢ The need for external assistance to
aid in fostering increased regional
integration especially in the area of
technical assistance through com-
bined efforts with the multilateral
Agencies (such as the Inter-
American Development Bank) in
order to maximize resources allo-
cated for trade and development
targeted at South-South trade

Aid for Trade: South-South Coorporation
- The growing importance of South-
South trade was highlighted in this ses-
sion as the presentation revealed an
increase of approximately 10 per cent
over the last decade compared with 4
per cent for North-North trade. The larg-
est trade volume for South-South trade

was between China and Africa which
accounted for the largest portion. It was
highlighted that China purchases
US$40 billion of LDC exports
(approximately 23 per cent of LDC
trade). The growing importance of the
Africa-China trade regime has resulted
in approximately 50 per cent of China’s
foreign aid going to Africa.

Jamaica: Trade Performance and Aid for
Trade Strategy

Trade Performance

Jamaica’s merchandise trade deficit
widened by 85.9 per cent in 2010 to
$3.9 billion, relative to the trade deficit
recorded in 2000. For the 10 year pe-
riod, the highest merchandise trade
deficit of $5.8 billion was recorded in
2008. This high trade deficit was due to
numerous factors, chief among which
was the higher average price per barrel
for petroleum products and higher im-
portation of substitutes for domestic
crops due to the passage of Hurricane
Dean in 2007.

The widening of the trade deficit oc-
curred as expenditure on imports grew
at a faster rate during the period 2000
- 2010. Relative to expenditure on im-
ports in 2000, Jamaica’s import bill was
52.9 per cent higher in 2010, increas-
ing to US$5 057.6 million. The major
contributor to the increase in the import
bill was the category “Mineral Fuels &
Lubricants” as reflected by the US$995
million increase in the value of its im-
port, relative to 2000.

Merchandise exports recorded marginal
growth of 2.1 per cent in 2010 to US$1
328.2 million, relative to receipts re-
ceived in 2000, owing primarily to fluc-
tuations in the exportation of Sugar and
Chemicals (including Ethanol), as other
major traditional and non-traditional
exports remained relatively flat over the
period. In 2009, both exports and im-
ports declined by 50.8 per cent and
39.4 per cent respectively, due to the
effects of the global recession on the
domestic economy.

These developments in Jamaica’s mer-
(Continued on page 13)
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chandise trade highlight the imbal-
ance in the country’s external trade
position and wider weaknesses in the
trade structure. Aid for Trade could
help to address these weaknesses if
the National Strategy is tailored to
meet the broader AFT objective of
increasing the exports of goods and
services in developing countries.

Trade Openness

Jamaica’s trade to GDP ratios, which
provides a measure of trade open-
ness for the period 2005-2010, are

080
080 /\
07

00—

050 \\

140 =
03

0
X N,
w_

ME NS NW N8 WS 10

‘+(X+M)/GDP -5 (XGDP) (M/GDP)‘

Jamaica's Imports & Exports 20002010

9000
80000 A
000 \
<000 /
= 50000
2 00
[0}
230000
2000

10000
00

2000 2001 2002 2033 2004 2005 2008 2007 2008 2009 2010

—+-Total Exports (fo.b)  ~#-Total Imparts

Figure 1. Jamaica’s Total Imports and

Exports for the period 2000-2010

depicted in Figure 2 below. Jamaica’s
trade openness (Exports + Imports /
Nominal Gross Domestic Product)
increased in the years 2005 to 2008,
largely reflecting an increase in im-
ports and marginal growth in the level
of exports relative to Gross Domestic
Product. In 2009, there was a sharp
decline in the level of trade openness
due to the adverse effects of the re-
cession on the economy, reflected in
a decline in the importation and ex-
portation of goods and services.

Jamaica’s Aid-for-Trade Strategy

Subsequent to the launch of the Aid
for Trade Initiative in 2005, some
developing countries began to realize
benefits from the renewed focus on
development assistance. The WTO
estimates that in 2009, global aid-for-
trade commitments reached approxi-
mately US$40 billion, a 60 per cent

Figure 2. Jamaica’s Trade Openness Indica-

tors for 2005-2010

increase from the 2005 baseline pe-
riod. Other official flows doubled,
reaching US$51 billion in 2009, a
likely reflection of the donor response
to the global economic crisis. Disburse-
ments have been increasing at a con-
stant growth rate of between 11% -12
% for each year since 2006 - reaching
US$29 billion in 2009 - indicating that
past commitments are being met.
However, an assessment of Jamaica’s
receipts from trade related initiatives
and activities in 2010, showed mar-
ginal growth in monies received when
compared with the period prior to the
launch of the Initiative in 2005.

In a bid to increase the gains from Aid-
for-Trade, the Jamaican Government
with the assistance of the IDB com-
menced drafting a national strategy in
2010, which was aimed at highlighting
Jamaica’s trade related priorities to
attract Aid-for-Trade resources that are
best suited to the country’s outlined
priorities. A brochure outlining the
main elements of the Draft Strategy
was completed and circulated at the
Global Aid-for-Trade Review in July
2011. Jamaica’s Aid-for-Trade Draft
Strategy identifies priority areas, re-
ferred to as pillars for development
under which projects and programmes
will be designed to address sectoral
challenges and garner increased donor
support and technical assistance. The
pillars are:

4+ Network Infrastructure:  which
seeks to create systems and linkages

to facilitate the production of goods and
services with a focus on physical and ICT
network infrastructure

4 Competitiveness: geared towards
strengthening the capacity to adjust to
and compete in a global environment,
and to meet regulations and standards
specified in international agreement

4+ Export Diversification and Trade De-
velopment: aimed at exploiting Jamaica’s
comparative advantages in goods and
services and strengthening intellectual
property protection and awareness

It is expected that these initiatives will
assist Jamaica to address constraints

Jamaica's Aid for Trade Receipts: Commitments
and Disbursements 2007-2009
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affecting exports and trade-related infra-
structure. Specific benefits which are
expected to accrue from Aid-for-Trade
include the establishment of Economic
Zones and Logistic Hubs, assistance with
the Climate Change Adaptation Pro-
gramme as well as food security promo-
tion, with an emphasis on agro-
processing and market access.a

*Donald Simpson is the Acting Manager in
the Macroeconomy and Trade Unit in the
Economic Planning and Research Division of
The Planning Institute of Jamaica (PIOJ).
Email: dsimpson@pioj.gov.jm

* Rochelle Whyte is an Economist with the
Economic Planning and Research Division of
the P10J; and former economist with the Com-
mission. Email: rwhyte@pioj.gov.jm.
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focus on science-based prevention.
According to the FDA Commissioner,
Margaret Hamburg M.D., "Foodborne
illnesses and deaths are preventable,
and as such, are unacceptable." She
notes that the U.S. “must, and can, do
better by intensifying our efforts to imple-
ment measures that are prevention-
oriented and science-based. We are mov-
ing down this path as quickly as possible
under current authority.es but eagerly
await passage of new food safety legisla-
tion that would provide us with new and
long overdue tools to further modernize
our food safety program."12

The FDA has identified the four main
themes of the FSMA as being prevention;
inspections, compliance and response;
import safety and enhanced partner-
ships13.

Prevention

Title | of the FSMA entitled “Improving
The Capacity To Prevent Food Safety
Problems” requires that all food facilities
including foreign firms are required to
submit to biennial renewal registration.
This commenced on October 1 - Decem-
ber 31, 2010 for a feel4. The FDA will
also be empowered to suspend a facil-
ity’s registration where it is determined
that there is a reasonable probability
that the manufactured food will cause
serious adverse health consequences.
Where registration is suspended, the
FDA will not allow any imports from the
facility to enter the country until an infor-
mal hearing is held15.

The FSMA provides for hazard analysis
and risk-based preventive controls. This
involves the evaluation of any known and
foreseeable hazards that could affect
food manufactured, processed, packed
or held in a facility'e. The FDA will also
be responsible for identifying and putting
in place preventive controls to ensure
that the food is not adulterated or mis-
branded?l’. These preventive controls can
include sanitation procedures for sur-
faces, utensils and equipment that come
into contact with food or involved in food
preparation; hygiene training for employ-
ees; a programme for food allergen con-
trol and environmental monitoring; a
plan for recalls and activities to verify
suppliers18, Provision is also made for
the monitoring and verification of preven-
tative controls, and taking corrective ac-

tion where they are not effective; record
-keeping and written plans and docu-
mentation of procedures for compli-
ancels,

The FSMA authorizes the FDA to collect
fees related to re-inspection, mandatory
recalls and the voluntary qualified im-
porter programme (VQIP) which are to
be published on August 1 each year20,
For the fiscal year 2011, the fees for
foreign facilities are US$325 per hour
for re-inspection. The Act places a cap
on the total fees to be collected in any
one fiscal year by the FDA for foreign
facilities and the VQIP of
US$25,000,00021, Another notable
aspect of the FSMA is that it provides
for domestic capacity building, focusing
on increasing the capacity for laboratory
analysis and for the development of
information technology systems22,

Inspections, Compliance and Response
Title Il of the FSMA, entitled “Improving
Capacity to Detect and Respond to Food
Safety Problems” provides for the iden-
tification and inspection of facilities,
accreditation of laboratories for food
inspection, tracking and tracing of food,
surveillance systems, mandatory recall
and training of food safety officials23.

As part of the new pro-active approach
to food safety, the FSMA is to ensure
that domestic facilities, foreign facilities
and ports of entry are identified and
resources allocated for inspection of
these facilities. For domestic facilities
that are identified as being high risk,
inspections are to take place at least
once in the 5-year period after January
2011 and thereafter at least once every
three years. Others are to be inspected
at once in the 7 year period after Janu-
ary 2011 and then at least once every
five years thereafter24. At least 600
foreign facilities are to be inspected
within the first year of enactment, and
in each of the 5 year periods after Janu-
ary 2011, at least twice the number of
the previous year are to be inspected2s.
The schedule for inspections outlined in
the Act suggests an emphasis on ensur-
ing the food safety of foreign food or
imports over domestically produced
food. Resources for inspections at the
Ports of Entry are to be allocated based
on certain factors including the known
safety risks of the imported foods,
known safety risks of the countries or
regions or origin of the imports and
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transit countries through which the food
is transported, the compliance history of
importers, the activities undertaken by
importers to meet the foreign supplier
verification programme (FSVP) and im-
porters’ participation in the Voluntary
Qualified Importer Programme which
are addressed later in the article26.

The FSMA places greater emphasis
than was previously placed on accredi-
tation of laboratories for food testing.
This will involve the FDA implementing a
programme for food testing by accred-
ited laboratories and also creating a
registry of accreditation bodies recog-
nized by the FDA and laboratories rec-
ognized by the accreditation bodies27.
Foreign bodies deemed compliant with
the accreditation standards will be rec-
ognized?8, For accreditation, the FDA
shall develop model laboratory stan-
dards and the FSMA confers on the FDA
authority to review accreditation of labo-
ratories every five years and to revoke
those that are non-compliant2e,

Methods and technologies for the track-
ing and tracing of food are another of
the tools employed by the FSMA to
gather information that can be used to
protect the public30. The FDA are to
start pilot projects in October 2011 to
assess which methods can be used to
quickly identify the recipients of food
and are to develop a product tracing
system. This will allow for early detec-
tion and response time to mitigate food
safety hazards3i. Surveillance systems
are also going to be used to gather in-
formation and data on foodbourne ill-
nessess32.

The FDA is empowered with a manda-
tory recall authority33 as part of the
FSMA’'s mandate to improve the re-
sponse time for treating with foodborne
illness and contaminants. This is a de-
parture from previous regulations where
the FDA could only request a recall, the
firm’s decision to recall the product was
voluntary34. The FSMA allows a pro-
ducer to voluntarily cease distribution
and recall food articles where the FDA
determines that the food is adulterat-
ed3s. However, where the producer re-
fuses to do so, the FDA can require the
producer to immediately cease distribu-
tion and notify the public3e.

Import Safety
Title 1l of the Act treats with “Improving

(Continued on page 15)
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the Safety of Imported Food” by es-
tablishing the Foreign Supplier Verifi-
cation Programme (FSVP), the Volun-
tary Qualified Importer Programme
(VQIP), import certification and prior
notice of imported food shipments.

The FSVP verifies that food is pro-
duced in conformity with FDA re-
quirements and standards. Verifica-
tion processes can include monitor-
ing of records for shipments, annual
on-site verifications, periodic testing
and sampling of shipments, hazard
analysis checks and risk based pre-
ventive control plans37’. The VQIP
allows the FDA to provide for an ex-
pedited review and importation of
food articles by importers who volun-
teer to participate in the program-
me38. Importers will be eligible for
this programme where the safety
risks of food produced in these facili-
ties are known, the exporter and the
food facilities have a history of com-
pliance with requirements and there
is deemed to be capacity in the
country of export to ensure compli-
ance39. The FDA will require prior
notice as to whether the food arti-
cles have been denied entry in an-
other country. Importers will also be
issued a facility certification4.

Enhanced Partnerships

The effective operation of the FSMA
will require the cooperation of other
governments. The FDA will be re-
sponsible for developing a plan to
assist in building the capacity of for-
eign governments to deal with food
safety41. This will be done through
bilateral and multilateral arrange-
ments and agreements on food
safety, electronic data sharing, mu-
tual recognition of inspection re-
ports, training for foreign govern-
ments and food producers on the
FDA requirements and the accep-
tance of laboratory methods, testing
and detection techniques by foreign
governments42. The FDA is also
charged to enter into agreements
with foreign governments to allow for
the inspection of foreign facilities
and can refuse entry of food articles
where inspection has been denied43.
This enhanced partnership envisions
the FDA having offices in other coun-
tries44.

Funding

Title IV, “Miscellaneous” provides for
funding and increases in the staff com-
plement of the FDA. It is estimated that
FSMA will require an estimated US$1.4
— 2 billion to invest in training and con-
duct other programmes45. The breadth
of the FSMA and the funds required to
implement the provisions is daunting
in light of the current budget deficit
that the United States is experiencing.
This could result in additional funds
being sought through fees and costs
borne by those who must comply with
the Act. Further, it is likely that the
costs to foreign facilities, importers
and exporters will be greater than do-
mestic facilities and producers.

Implications for Jamaica

Jamaican exports to the US

Jamaica exported approximately
US$118 million in food to the United
States in 201046, Food exports from
Jamaica can comprise sugar, bananas,
citrus and other fruits, ackee, coffee,
rum, yam and other agricultural prod-
ucts, baked goods, juices and drinks47.
The Ministry of Industry Investment
and Commerce (MIIC) which has major
portfolio responsibility for the sector,
has estimated that more than 200
Jamaican exporters will be affected by
the new US law48. This includes ap-
proximately 160 registered exporters
and over 40 traders4®. The Ministry
indicates that there are about 84 pro-
ducers who are exporters of fresh
fruits, vegetables, ground provisions
and spices and about 70 exporters of
processed foods including baked
goods, fish, sauces, spices, juices,
jams, jellies, fruits, vegetables and
ackee®0. About ten Jamaican exporting
firms, mostly ackee producers, are
Hazard Analysis Critical Control Points
(HACCP) compliant51,

The FSMA will have several significant
effects on Jamaican exports to the
United States:

Capacity Building, Investment and
Costs for Exporters

Jamaican exporters already selling or
interested in exporting food products
to the US market are faced with a sig-
nificant investment of resources and
cost outlays to be compliant in order
for their exports to enter the United
States. This is likely to prove a hurdle
for exporters in developing countries

and smaller firms that are already chal-
lenged by limited resources and income.
Under the FSMA, the costs and fees for
facility and importer re-inspections and
recalls are to be borne by the exporting
firms, where previously costs were ab-
sorbed by agency. There are also costs for
administration of the VQIP, issuance of
export certificates and for establishing
third party accreditation programmes.
Resource outlays and investment capital
will also be needed to undertake the con-
trol plans, hazard analysis and testing by
accredited laboratories. The increased
costs will place at a greater competitive
disadvantage in the United States market,
exporters who are not subsidised and
thus already face challenges, as these
increased costs are likely to translate into
increased prices.

Another likely impact of the more strin-
gent regulations and restrictions as pro-
vided for under the FSMA are also other
logistical challenges, such as shipping
delays and inconsistency in supply of
products, which will in turn affect demand
for the affected goods, particularly where
ready substitutes are available.

Limited Time for Preparation

Jamaican exporters are faced with limited
time for preparation to meet the new re-
quirements. The FDA has indicated that it
will be conducting fifty audits of Jamaican
firms and food facilities that export to the
United States in January 2012. At these
audits the companies will be required to
produce on request their food safety
plans.

Quality of Exports

The FSMA is also likely to improve the
quality of the exports, where the exporter
is able to become compliant with the
regulations. However, with the new regula-
tions and standards, Jamaican exporters
will have to familiarize themselves with
the new standards as it is likely that what
they currently use will no longer be
deemed acceptable for entry into the
United States.

Non-Tariff Barrier to Trade and Distortion
The FSMA provisions and future regula-
tions have the potential to operate as a
non-tariff barrier measure and distort
trade between Jamaica and the United
States, primarily for Jamaican exports to
the United States. Provisions requiring
biennial registration, inspections, new
regulations could prove onerous

(Continued on page 16)
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and high costs or fees for import-
ers and exporters can result in non
-tariff barriers to trade and trade
distortions. The FDA’s authority to
suspend or revoke a facility’s reg-
istration based on a reasonable
probability and the mandatory re-
call authority also presents serious
concerns in terms of what safe-
guards will be put in place to pre-
vent any abuse of this authority.

Trade Relations

The FSMA will affect trade rela-
tions between the United States
and Jamaica, increasing the regu-
latory role that the Government of
Jamaica will be required to play to
facilitate the compliance of our
exporters. The focus by the US on
this issue too, makes it likely that
the US will ensure that it is ad-
dressed in any future trade nego-
tiations on food safety issues. In
particular where there are provi-
sions for enhanced partnerships
through bilateral and multilateral
agreements and the recognition of
accredited foreign laboratories
and auditors. Observers of inter-
national trade relations would
probably agree too that there is a
marked likelihood that some provi-
sions of the FSMA will be the sub-
ject of dispute settlement at the
World Trade Organisation (WTO)
Dispute Settlement Body (DSB), as
they are measures which it could
be argued, operate quite effec-
tively as non- tariff barriers to
trade in the US food market. Un-
der the WTO member countries
are required to put in place food
safety regulations that are based
on scientific evidence. Regulating
labeling requirements, use of spe-
cific technical equipment, sam-
pling and other methods of ensur-
ing food safety naturally make it
more difficult for exporters particu-
larly ones from developing coun-
tries to access markets in other
countries. A science-based ap-
proach to food safety agreed by
the WTO seeks to make competi-
tion in these circumstances more
equitable.

The Role of the Government of
Jamaica and other Stakeholders
Minister of Industry, Investment and
Commerce, Dr.the Hon. Christopher
Tufton addressed businesspersons at
an interactive exporter forum hosted
by Jamaica Promotions Corporation
(JAMPRO) at the Terra Nova Hotel in
Kingston, on October 25, 2011. He
urged Jamaican exporters to become
compliant with the new regulations
under the FSMA as quickly as possible,
in order to enhance the quality and
competitiveness of their products.

“It is an opportunity for you to become
more competitive, to boost your firm’s
level of operation to internationally
recognized benchmarked standards,
that provide for you an opportunity to
compete in a marketplace that is con-
stantly changing,” he said.

The Ministry has been working with
stakeholders to facilitate compliance
by Jamaican exporters. These include:
- A National FSMA Task Force of techni-
cal experts from several stakeholder
agencies has been set up to conduct
audits and to assess the readiness of
Jamaican exporters in light of the new
regulations. The Task Force comprises
professionals from institutions such as
the Scientific Research Council, Ja-
maica National Agency for Accredita-
tion and Certification, the National Cer-
tification Body of Jamaica, Ministry of
Agriculture & Fisheries - Plant Quaran-
tine Inspection, South Regional Health
Authority - Ministry of Health, JAMPRO,
Jamaica Customs, Technological Solu-
tion Limited and the Jamaica Export-
ers’ Association.

- The Bureau of Standards and the
Jamaica Exporters’ Association have
hosted workshops to explain to and
inform exporters of the new regula-
tions and requirements.

- A loan facility of $100 Million is being
made available to exporters by EXIM
Bank at 6.5% - 7% interest per annum
for J$ loans and 5% - 6% per annum
for US$ loans.

- Assistance is also being sought from
the FDA for technical assistance and
training in the new regulations.

The United States is Jamaica’s major
trading partner and food trade with the
US is significant. The enforcement of
the FSMA has serious implications for
the acceptability of Jamaica’s exports

in that market and the resulting income
stream for Jamaica’s firms and economy.
There is also a potential ripple effect if
products are rejected in the US market, for
their acceptability elsewhere. Therefore,
compliance with the new FSMA regulations
is critical. Jamaica’s approach has been to
focus on becoming compliant as quickly as
possible. However, all the Jamaican stake-
holders recognize that preparing our ex-
porters to be compliant in time for each
phase of the new processes is a challeng-
ing process in light of the costs, time and
our resource constraints. However, Jamai-
cans regard ourselves as by nature, resil-
ient. This latest challenge posed by the
implementation of the FSMA has to be
viewed with the same resilience by Ja-
maica’s food exporting community as an-
other hurdle which “we shall overcome.”
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