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JAMAICA

No. 24-2001 .~
1 .assefl_lt, "_' L

Lsi

.- H.*F;.\COOKE,
Governor-General.

13th day of December 2001

AN ACT to Make prov151ons for safeguard measures in
- --¥elation to certain products imported into Jamaica under
- .Such COﬂdlthl‘lS as to cause or threaten fo cause serious
- "-injury to:the domest1c mdustry producmg like or directly
-.competitive. produets: and for connectcd matters.

[ . The date-notified. lby ﬂhe Minister ]
: einging the Act u:mo operation

BE 1T ENACTED by "Thé Quicen’s "Most Excellent Majesty,
_._by and-with-the advice and consent of the Senatg and House

of Representatives of Jamalca, and by the authonty of the
,same a8 follows - .

Pari 1. PRELIMINARY -
, 1. Thls Act may be cited-as the’ Safeguard Act; 2001 and Short title
-+shall ‘conte into-operation on a day ‘to be appointed by the mencement
Minister by notice published i the Gazette. ‘
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Interpreta-
tion.
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2. In this Act—

“adjustment plan” means a plan for ad]ustmg the
domestic industry, to competition from imports in
accordance - with -regnlations made under section

33;

“applicant” means a person who requests an investiga-

tion under this Act;
“Commrssroner” Higans the Commissioner of Customs;

«“Comrmittes” means the Committee on Safeguard of
the World Trade Organization;

“(ouncil” means the Council for Trade in Goods of
the World Trade Organization; AR

“country” includes an autonomous customs territory:

“Court” means the Supreme Court;
“darly “newspaper” means a daily newspaper crrculated
© in Jamaica; :

“domestrc qndustry” means— e
() the producers, as a whole, of like or
directly competitive products, opcratmg :
Wrthm Jamaica; or
(b) ‘those producers operating w1thm Jamaxca
-whose collective output -of like or: drrectly
competitive products constitutes a major
» proportion..of the total domestic produc-

- tion of those products,

“domestrc producer” means a member of a domestrc

industry;
“General Agreement” means the General Agreement
on Tariffs and Trade, 1994; S

g “mterested party m@a;ns-»—~

‘(a) an.exporter oF foreign producer of an m-
' vcstlgated product; - ' NI
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(b) an importer of an r‘nvesfigated' produict;
{¢) any trade or business association a majority

of the members of which are— .

(i producers exporters or nnporters
~ ofan mvestlgated product;

(i) producers of a like or. directly com-
petrtlve product
Ad) the government of an exportmg country,
. () a producer in Jamaica of a lrke or directly
competitive product; -

@ a labour union or other orgamzatron repre-
senting the interest of. workers in a
domiestic industry; -

(g) any consumer-associdtion;

(h) any industrial user of an mvestlgated pro-
duct;

q | (i} any other person whom the Investi’gatmg
" Authotity determines to have a sufﬁcrent

. interest in the ontcome of a safeguard M= ey

. vestigation under thrs Act,

mvestrgated product” means an 1mported product
. which is the sub;ect of a safeguard mvestrgatron
under thrs Act

Investrgatmg Authonty” means- the person or body
' appomted under sectrorr 3; S

' z“hke -or drreetly eompetrtrve product” mearrs a locally
‘produced product that is identica}l or similar to or
drrectly competitive wrth an mvestrgated product

member means a mernber of the Worfd Trade Organi-
Zation; : ‘ : ,

.J\e
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ot s

" -, “notice of investigation” means a notice under section
9 (1) of the.decision by the Investigating Authority
to conduct a safeguard 1nvest1gat10n,

part1c1patmg interested parties” means those interested
__ parties’ that have indicated their interest in parti-
c1patmg in an 111vest1gat1on, pursuant to section

9(3);

pubhc register” means the pubhc reglster established
under section 16; '

‘““Safeguard Agreement” means the Agreement on Safe-
guards of thé World Trade Orgamzauon,

“serious injury” means a 31gn1ﬁcant overall impairment
.in the posmon of a domestlc mdustry,

“threat of serious m]l_lry”_ n_;eenseserlou‘s injury that is
clearly i_r_nm_i_nent. . '

PART IL APPOINTMENT AND FUNCTIONS OF
o INVESTIGATING AUTHORITY

Appointment :3,. The Mlmster may, by ordet; appoint such._person or
gating body as he thinks fit: to- be the Iriyestigating Authonty for

Authority. the purposes of thls Act

ngi:ﬁong "'f:- —4(1) The functmns of the Invest1gat1ng Authonty are—
o vest-

ﬁﬁﬁ}%ﬁt’y ‘ (a) to carry out investigations in Telation fo whether

. :goods are being imported into Jamaica. in such in-
~ creased quantities, absolufe or’ relatlve. to domestic
productlon and under such cond1t1ons, as to cause
.+ “or-thredten to’ cause seneus mjury to the domestlc

. ”"mdustry' . L e : 3
= - (b} o determine whether safeguard measures should
- be ‘applied, suspended or w1thdrawn in relatlon to

such imported goods; .
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(c) to dctcrmle ithe. perlmél @f apphcahon of safeguard
-measurcs and the modlﬁcatlon or extcnsmn ‘of 2 a:ny

such period;

{d) te carry out such .other investigations and seek
© -such information as it~ may - .cahsider DECEsSaTy .or
desirable in connection with -matters falling wﬂ:hm

the prowswns of this Act;

{e) to adwise the Minister on such matters relating to
- .the gperation of this Act as it- ,thmks fit .or as.may
-be requested by the.Minister; and..

® +o cafry out: such other functions - as may ‘be pre-
scribed.

(2) For the purposes of carrying out its functions
under subsection (1), the Investlgatmg Aufhonty may—

(a) summon and examme ‘witnesses;
(b) request and examine documents,

o) admunster oaths;

(d require that any document subrmtted to it bc veri-
fied by affidavit; and

) detcrmme its. own prmedure and adjoum a.ny hear-
ing from fime to tlme o -

{3) The Inyestigating. Authonty Jnay require ithe im-

pcrter of any goods or such other .Person as’the Investigating

Authority considers appropriate, to state, within such time
as She Investigating Anthority may specify, such faots gon-

«cerning the.,goods and thigir history as it may. think necessary
and if such information is not furnished o its satisfaction,

the Investigating Authority may make a finding as to such

facts on the. basus of the mformatmn ava:tlable to it.

" If a pers,on f&llS o1 - refuses W1thaut reasendble -

eanse; 'to fuinish infermation to the Imvestigating Authonity
when reqnn‘ed t@ o 8o, the Invcstlgatmg .Auth@m*cy may

<
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apply to the Court in accordance with rules of Court for an
ordet to compel the person to furnish the mformauon to the

Investigating Authority.

(5) A person who fails to comply with an order of
the Court shall be gullty of contempt of Court and shall be
liable to be punished accordingly.

5. A determination as to whether increased imports of an
investigated-product have caused or threaten to cause serious
injury to a domestic industry shall be based on an evaluation
of all such relevant objective and quantifiable factors as may

be prescribed.

Part ML INVESTIGATION
Cond.ict of Investigation-
6.—(1) The Investigating Authority may—
(a) upon a written request by or on bchalf of the
domestic industry; or
" (b) on its own initiative,

carry out an investigation to determine whether increased
imports of a product have caused or threaten to cause serious
injury to a domestic industry.

2) A request under subsection (1)(a) shall’ contam
the prescnbed information.

7 A request under section 6 (1) (a) may. be Wlthdrawn
prior to the date of commencement of an investigation re-

ferred to in section 8 (2).

‘—-—(1) The Investigating Authority shall commence a
safeguard investigation only when it has determined that

‘there is sufficient evidence of serious injury, or threat. thereof

caused by increased 1mports to the domestic mdustry



The Safeguard Act, 2001 No. 24]

(2) The Investigating Authority may, on receipt of a
tequest under section 6 {1) (a), commence an investigation
W1thm thirty days of the date of receipt of the request.

(3) Where— , _
(a) the request involves complex issues; or
(b) the Investigating Authorlty has obtained additional
.- information,
the perlod spe01ﬁed in subsection (2) may be extendcd for
such longer period as the Investigating Authority may deter-
;mine;

9.24(1) The Investigating Authority shall, where it decides
to coriduct an investigation, forthwith give written notice of
its decision to the interested parties in accordance with the

provisions of this section.

Notice of
investiga-
tion.

(2) Notice of an investigation shall be published in '. LT

the Gazette and in a daily newspaper.

(3) Interested parties desiring to participate in the
mvestlgatlon shall inform the Investigating Authority in
writing within ten days of the date of publication of the
notice pursuant to subsection (2) or within such longer period
as the Investigating Authority may determine.

" {4) A notice under-subsection (2) shall contain such
information as may be prescribed.

. (5) The Investigating Authority shall foithwith notify

the Committee of an investigation in the prescribed manner.

10.—(1) The Investigating Authority shall complete an
‘investigation within six months from the date of commence-
“ment thereof so, however, that the period of six months may
be extended by the Investigating Authority for a further

period of three months:

Timetable
for investi-
gation.
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. (2) Where: the Investlgatmg Auth@rlty cmnsmlers that
a. provisional safegnard. measure should:be: applied, it shall
make. a determination in accordance with section: 17- Hot
earlier than thirty days, and not later than sixty days, after
the date of commencement of the investigation.

(3) Duting, the: mvest1gat10n, the: Im,vestlgatmtg Au-
thority shall establish and forthwith notify all participating
interested parties, of such deadlines as are necessary for the
conduct of the mvestlgatmn : -

(4) The deadlines established by the Investlgaﬁrrg
Authority nnder subsection (3) shall be such as to provide
sufficient opportunities for all pant101pat1ng, interested: pasties
to camment an the matters. belmg mnsﬁersd 11:Lthc mvestlga:-

tion. ‘ .

—(J) The: Investigating Authorx:ty may, be notice in
writing, require any pezson.who, imits opinion, is.- ablerso. to
do, to provide such data or mforrnatlon as. 1t thmks relevant

, tor the perfé)mna}nce of its ﬁu:nctlons

(2) Where the Invest1gatmg Auth@nty serves a notice
under subsection: (1);. it. shall; in. the notice—

() provide sufficient” ‘information for the ﬁérsoﬁ to
identify the data or information required;,and

(b) specify the time within which and the manner and
form: i whieh: the datas or mﬁormat‘i@nv is to be

provided: -

(3) X a person fails or refuses without reasonable

" eause; to furnish any data or infermation te the, Investigating
. Autherity when' required to doso, the: Ifnvesngatmg Auﬂ‘renty
‘may" apply to: the Court. | in: aceordanee withy ralss off Court

for aw ordet to compel the person to' furnisk the: dat’a; 61' 11=1L
formation to the Investigating Autherity: :
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). A person who fails to- comply with. an order of
the: Court: shall be guilty of contempt. of. Court and shall be
liable to be punished accordingly.

(5) Any person who provides data or information to
the: Investigating, Authority which he knows or has reason
tos believe: is: false-or misleading in.a material particular shall
be: guilty: of an offence and shall be:liable ‘on SUMMAary con-
viction. in.a Resident Magistrate’s Court. to a.fine not exceed-
ing: two million dollars or to- imprisenment. for a term not
exceeding two years or to both such fine and imprisonment.

12.,—-(1) A persen Wh@ pursuant to the provisions of tlm
Act, -provides the, Investigating Authonty with, infermation,
the whole or part of which he desires to-be kept confidential,
shall submit, at the time the information is provided, a
written statement identifying the information whicly i is to be
kept.confidential: and the reasons therefor.

(2 A statement submitted pumuant to subsection
(1) shall be accompanied by a summary of the information
ta which the. statement relates in sufﬁc1ent detail sa as to
facilitate a reasonable understanding of the information.

(3) If, on an examination of the 1nformat10n the
Investigating Anthority is, satisfied that a. request for con-
fidentiality is. not justified and the person who. provided the
information is net willing to withdraw the request. for con-
fidentiality, the Inivestigating, Authority. shall treat that in-
formation as confidential.

(4 Information which is treated as' confidential
under this section. shall not be: disclosed by amy -person who
received the information otherwise than in the dxscharge of
his fanctions under this Act.

(5) Any person who contravenes the provisions of
subseetion: (4) shall be: gullty of an offence and shall be liable
On sumimary: conviction i a Resident Ma.gfstrate,s Court to a

Treatment of
confidential
information.

e
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fine not exceeding five hundred thousand dollars or to im-
prisonment for a term not exceeding six months or-to both

such fine and imprisonment.

13. Where an interested party refuses access to or other-
wise does not provide the necessary information- within-a
reasonable period or significantly impedes an investigation,
the Investigating Authority may make such determination
as it thinks appropriate on the basis of the facts available. -

14.—(1) All participating interested parties shall have the
opportunity, in accordance with the provisions of this Act
and any regulations hereunder, to present evidence and
arguments in writing. B

(2) Where, in relation to an investigation; the In-
vestigating Authority is to consider whether or not to apply
a provisional safeguard measure, any participating interested
party may, within the time specified in the notice under sec-
tion O, submit written arguments concerning any matter it
considers relevant to the preliminary phase of that investiga-

tion.

15.—(1) Subject to subsection (2), the Investigating
Authority may hear any person who in its opinion, is affected
by an investigation under this Act, and shall so hear such
a person if he makes a written request for a hearing stating
(a) he is an interested party who is likely to be affected

by the result of the investigation; and o
{b) there are practical reasons why he should be heq_rd
orally. :

(2) A person referred to in subsection (1) shall be
entitled to be represented by counsel at a hearing. AR
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16. Subject to section 12, the Investigating Authority
shall establish and maintain a public register relating to each
investigation or other proceeding conducted under this Act.

PART Iv. APPLICATION OF SAFEGUARD
MEASURES

Provisional Safeguard Measures

: 17.—(1) A provisional safeguard measure may be applied
only if the Investigating Authority determines that—

(a) there are critical circumstances, including delay in

11

Public
register
access.,

Application
of pro- .
vistonal
safeguard
measures.

taking action, which would cause damage which

would be difficult to repair; and

(b) there is clear evidence that increased imports of the

investigated product have caused or threaten to

cause serious injury to the domestic industry.

(2) The Invesngatmg Authorlty may imposé¢ a_ pro-

visional ‘safegnard measure where it determines that there

is clear evidence that increased imports have caused; or are
threatenmg to cause, serious injury. '

. (3) Where at the conclusion of an mvestlgatlon by
‘the.. Invest1gatmg Authority, it determines that ‘the goods
under investigation did not cause or threaten to cause serious
injury, any amount collected as a.provisional safegnard
;negsqr'e under subsection {2) shall be refunded.

- 18~—(1) The Investigating Authority shall, upon taking
a decision to apply a provisional safeguard measure, forthwith
publish a notice of that application in the Gazerte and in a

‘idaxly newspaper.

(2) A notice referred to in n subsection (1) shall con-
tain the prescribed information.

Notice of
application
of provi-
sional
safepuard
measure.
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T

Duration, of, 19 A prov1310na1 safegnard measure—
provisigtial -

~safegant (a) shall not be applicable for more than two hundred

s fieasure.

days; and .
{b) may be suspended by the Investlgatmg Authonty
before the date of its expiry.
Egg;“:fﬁld E '-20.——~(1) Subject to subsection (3), the amount of a pro-
of pro- visional ‘safeguard measure shall be determined by the Min-
safegy ister on the recommendation 'of the Investigating Authority.
(2) Thhe amount of a provisional safeguard measure
shall be paid to the Commissiener.

(3 A person liable to pay the amount -of a “provi-
sional safeguard ‘measure may give security. for such pay-
ment—

(a) by depesit of a bend with the Commissioner:in the
.. amount.of the provisional safeguard measure which
" shall be in such form and with such sureties as the

" Commissioner may approve; or _

. (b} ‘partly by a bond appreved by the Commiissioner as

“aforesaid and partly by deposit of such sum -with

‘the ‘Commissioner as he may specify.

{4) If an investigation does not result in a determina-
‘tion that increased imports have.caused or threaten to cause
serious injury. te the demestic industry, the Commissioner
shall forthwith—

(a) refund any amount coﬂlected as -a provisional ‘safe-
guard measure or any sum deposited under sub-
section (3); and

(b) release any bond dep051ted under that subsec‘tlon

~safeguard

measure

_ . Concluszon of Invesagatzon
Determina.  21.—(1) The Investigating Authority shall -determine, 4n

tion of
cause OF accordance with the provisions of sections 5 to 15 and on

threat of - . .- L P e . o
serions the basis of eviderice obtained in the investigation, whether
injury. )
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increased imports of the 111vest1gated product have caused
-or threaten to cause serious injury to the domestrc mdustry

(2) A determination under subsection (1) shall sub-

iject . to” section 12, be pubhshed in a report contammg a

detaﬂed analysis of—
(a) ‘the mformatlon obtained in the' 1nvest1ga tion, setting
© - out  the” Investlgatmg Authonty s “findings and
.reasoned conclusmns on all pertment issues of
fact and law; s - v

(b) the relevance of the factors exammed by the
o "Investlgatmg Authonty pursuant te sectmn 5.

22 -——-(1) The Invest1gatmg Auﬂlonty sllaill upon making

'a dctermmatlon as to the cause of ser1ous mjury or threat
of serious injury, forthwith publish a notice, of, that deter-

—————

mination in the Gazette and a daily newspaper.

. (2) .A notice under subsect1on (1) shallr contam the
prescnbed mformatlon P SRR

Déﬁmnve Safeguard Measures : =
- 23.~—(1) . Where the Investigating Authonty determmes

that—"' e e e, T L %

(a} increased imports have caused or threaten to cause
. serigus injury. to a domestic industry; and

: (b) the apphcatlon of a deﬁmnVe safeguard measure IS e e e !

- in thepiiblic interest,

the Investigating Authonty may, sub]ect to subsectlons (2)
_and (3) apply -such ameasure S T

Q) The duration ‘ard" level of a deﬁmtrvc safeguard
measure shall be determined by the Minister on the récom-

" mendation of the Investigating Authority:and~be no more
than is necessary to prevent or remedy senous m]ury and to
faclhtate adjustment. - ' I SN

Notice of
determina-
tion re
cause of
serious
injury or
threat

thereof.
e SRR

General
principles
for applying
definitive
safeguard
meagures,
[ |

P RS
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{3) In deciding whether to apply a definitive. safe-

vguard measure, the Investigating Authority shall take into

account the fact that—

(a) if adequate trade compensation cannot be agresd
with the members whose exporting interests would
be affected by the measure, those members shall be
free, in accordance with the Agreement to suspend
substantially equivalent concessions under the
General Agreement if the Council does not dis-
approve of such suspension; and

(b) the right of suspension of equivalent concessions
shall not be exercised for the first three years that .
a safeguard measure is in effect (including -the
period of application of the provisional safeguard
measure) if the measure has been taken as a result
of an absolute increase in imports. e nee

. 24.—(1) The Investigating Authority shall, upon takmg
a decision to apply a definitive safeguard measure, forthwith,
publish a notice of that application in the Gazette and a
daily newspaper before the measures-take effect.

(2) A notice urnider subsection (1) -shall contam the

~ prescribed information.

Form and

application

of definitive

safeguard
measure,

25.—(1) A definitive safeguard measure shall"be applied
in the form of either a tariff increase or a quota .on imports
in accordance with regulations made under section 33. :

.(2) Subject to section 26, a definitive ‘measure shall

be applied to all imports of the investigated product,

irrespective of the source, entered on or after the date on
which the measure takes effect. e

~ (3) The Minister shall seek to reach an agféemiert
as to the allocation of the quota with those members havihg
a substantial interest in supplying the investigated ptoduét,
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" 26. (1) Subject to subsection (2), a definitive safeguard
mieasure shall not be applied to imports of the investigated
product originating in a member that is a developing country
so long as those imports account for not more thrn three
per cent of Jamaxca s total imports of the investigated pro-

duct

. (2) Where rmports from members that are developmg
countrres individually account for more than three per cent,
biit” collectlvely account for more than nine per cent, of
Jamaica’s imports of the investigated product, a definitive

safegyard measure may be applied to such imports.
“ty 2. (3) The Investrgatmg Authonty shall notify the Com-
mrttee of ‘the ’ non-apphcanon of a deﬁmtrve safeguard

15

Non-
application
of definitive
safegnard -
measure

to certain
developing
counfries.

measure Io lmports ongmatmg in a.member thatisa develop-

ng country

2’7. I, at any point during an. investigation, the Investi-
gatmg Authority terminates the investigation without. -apply-
ing a definitive safeguard measure, the Investis oating Author-
ity shall forthwith notify the Committee and all interested
parties of the términation and shall publish a riotice of the
‘termination in the Gazette and a daily newspaper

28 =) Un]ess it is extended in accordance with section
'31 a deﬁmtwe safeguard measure shall be applied for a
penod of not more than four years, including the period of
apphcatron of any prowsmnal safeguard measure.

2) The total duration of . a deﬁmtlve safeguard
measure, including the period of application of any pro-
visional safeguard measure, the period of initial application

-and any extension thereof pursuant to sectlon 31 shaIl not

-exceed ten years

"""" 20, A “definitive safeguard measpre that is anphed for
more than one year shall be progressrvely liberalized at

Notice of
termination-
of investi-
gation with
no safe-
guard
measure
applied.

Duration of
definitive
safeguard
measure.

Progressive
liberaliza-
tion.
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regular intervals during the perlod of application, in-accord-

ance with the relevant provision of the notice pubhshed pur-
suant te sectlon 22(1). . .

Review of Definitive Safeguard Measures

duration of a definitive safegnard measure (including the
period of application of any provisional safeghard measure)

‘exceeds three years.

. (2). The Investigating Authority shall, not later-than
the end of the first half of the period of apphcatmn of the
measure, carry. out a review of the case, mcludmg a review
of the effects of the definitive safegnard measure on the
domestic industry concerned.

(3) The provisions of sections 11 to 16 shall apply,

with 'necessary. modifications, to a rev1ew camed out pur—
uant to subseotlon (2). i D

4 The Investlgatmg Authority shall—~ ' ‘
(a) prepare a written report of the results of the rcvlew

and
(b) based on those results, decide whether to maintain
. or withdraw the definitive safeguard megsure or to
increase the pace of its hberahzatlon S

(5) The Investlgatmg Authonty shall pubhsh in the

Gazette and a daﬂy newspaper—
(a) a notice of the decision taken pursuant to. subsec-

. tion (4) {b); and
(b) a summary of the results of the review.-

6y A not1c_:'fc_ under subsectlon' (5)(a) shall contain

the prescribed information. .
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PART V. EXTENSION AND RE-APPLICATION
OF A SAFEGUARD MEASURE

31.—(1) Where the domestic industry considers that there Estension
s of definitive
fepmard

is a continuing need to apply a definitive safeguard measure saf
beyond the initial period of application, it shall submit a ™meesure:
written request for extension of the measure in accordance

with regulations made under section 33.

(2) The Investigating Authority shall, in relation to
a request under subsection (1), conduct an investigation to
determine whether an extension should be granted.

32.—(1) A new safeguard measure shall not be applied Re-appli-

for a period of at least two years to imports of a product safeguard
which were the subject of a definitive safegnard measure ™
first applied after January 1, 1995 (hereinafter referred to

as an earlier safeguard measure).

2 A new safeguard measure shall not be applied

to the imports of a product for a period equal to one-half

of the duration of an earlier safegnard measure applied on
that product, if such duration was more than four years.

(3) Notwithstanding the provisions of subsections (1)
and (2), a safeguard measure may be applied, for a period
of one hundred and eighty days or less, to imports of an
investigated product which were the subject of -an earlier -

safeguard measure, if—

(a) at least one year has elapsed since the date of im-
position of the earlier safeguard measure on those
imports; and

(b) a safeguard measure has not been applied on those
imports more than twice in the five year period
immediately preceding the date on which the new
safeguard measure is to take effect.
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ParT VI. GENERAL

Regulations. 33, The Minister may make regtilations subject to affirm-
ative resolution, generally for giving effect to the provisions
of this Act.

g":,ﬁi:;?i::{‘ - 34. An application may be made te the Court fo review

review. and set aside a final determination of the Investigating
Authority under section 21.

18_‘

gif’;gggw . 35.—(1) An application under section 34 may be made
" on the grounds that the Investigating Authority has—
(a) failed to observe a principle of natural justice or
otherwise acted beyond or refused to exercise its
jurisdiction; S
(b) erred inlaw in making the determmatlon whether
or not the error appears on the face of the record;
01- . ' - ) . .
{c) based the determination on an-erroneous finding of

fact that was made in a perverse or capncmus man--

ner or without regard to the material before the
Investigating Authority: -
.(2) .An application may be made under this section
by any person directly affected by the determination.
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